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April 15, 2024

Sen. Kristina D. Roegner, Chair Sen. Niraj J. Antani, Vice Chair
Senate Government Oversight Committee Senate Government Oversight Committee
roegner@ohiosenate.gov antani@ohiosenate.gov

Rep. Paula Hicks-Hudson, Ranking Minority Member
Senate Government Oversight Committee
hicks-hudson@ohiosenate.gov

Re: HB 238
Dear Senators Roegner, Antani, and Hicks-Hudson:

The Professional Certification Coalition (PCC)' writes regarding HB 238, which contains provisions that
violate First Amendment principles.

As currently drafted, Section 4743.06 of HB 238 prohibits occupational licensing boards from adopting or
providing certain continuing education courses. Although these provisions relate to content offered by the
state government, the bill also would make it unlawful for a licensing board to “approve for credit, count
for credit, or require completion of” continuing education courses “that promote any of [certain
enumerated] concepts.” The list of prohibited concepts includes content such as recognition of implicit
bias tied to sex or race.

Many occupational licensing boards require licensees to complete continuing education (“CE”) courses to
renew a license, and the boards will approve for credit CE based on whether the courses meet the
standards of a private certification organization or an accredited college or university. For example, the
Ohio Board of Nursing explains that licensed RNs can meet the CE requirements for license renewal
through “[a]cademic credit for successful completion of a course taken through an accredited educational
institution, such as a college course” or “contact hours of CE completed for APRN national certification.”
See https://nursing.ohio.gov/continuing-education-and-pre-licensure/continuing-education/ce-
requirements-for-renewal.

Thus, introducing content and viewpoint-based restrictions based on concepts covered in a CE course
would require a state licensing board to selectively approve or deny credit based on the content of a
course that is approved by private national certification organizations and would impose content-based
and viewpoint-based restrictions on private certification organizations as a condition of governmental
recognition. For the PCC, this is a direct infringement on our members’ First Amendment rights as
private organizations.

' The PCC is a nonprofit, nonpartisan association formed to address legislation that affects professional

certification programs, those who hold private certification credentials, and the many constituencies that rely on
professional certification. The PCC’s organizational members include non-governmental professional
certification organizations, professional societies, and service providers. The PCC’s members reflect a wide
spectrum of professions, including health care, engineering, financial services, and information technology,
among many others. Our founding organizations — the American Society of Association Executives (the leading
organization for association management) and the Institute for Credentialing Excellence (the leading developer of
accreditation standards for professional certification programs) — govern the PCC.
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Legal challenges to the right of certification organizations to develop and define the content and
requirements of their credentials have repeatedly failed. As the U.S. Court of Appeals for the Third
Circuit stated in Kenney v. Am. Board of Internal Medicine, a certification organization “has the right to
control who it is certifying and what standards and requirements are necessary.” HB 238 violates this
fundamental principle.

Moreover, in a unanimous decision issued earlier this year on March 4, 2024, the U.S. Court of Appeals
for the Eleventh Circuit affirmed a preliminary injunction against a Florida law, in Honeyfund.com Inc. v.
Governor, State of Fla. The Florida statute enumerated a list of prohibited concepts very similar to the list
of prohibited CE course concepts in Section 4743.06 and would have barred private entities from
requiring attendance at courses or training sessions promoting those concepts. In holding that the Florida
law “exceeds the bounds of the First Amendment,” the Court of Appeals wrote that “[b]y limiting its
restrictions to a list of ideas designated as offensive, the Act targets speech based on its content. And by
barring only speech that endorses any of those ideas, it penalizes certain viewpoints—the greatest First
Amendment sin.” For these reasons, the PCC urges that Section 4743.06 be deleted in its entirety
from HB 238. Alternatively, to ensure that Section 4743.06 is limited to governmental speech and does
not interfere with private entity decisions about course content, the PCC urges amending the bill to:

e Delete “approve for credit, count for credit, or require completion of” from Section 4743.06(B),
and

e Add a new provision: “Nothing in this section shall be construed to require a private
certification organization to grant or deny private certification to any individual, alter or
impair any requirement in a licensure statute or regulation for an individual to hold
current private certification as a condition of licensure or renewal of licensure, or withhold
occupational licensing board recognition of continuing education credits earned from an
accredited educational institution or that are consistent with continuing education credits
awarded or recognized by a private national certifying organization that issues credentials
for the occupation.”

Thank you for your consideration of this letter. Please feel free to reach out to us using the contact
information identified below.

Sincerely,
é J (L)/Mw /@00\&: o ">

Jeff Evans Denise Roosendaal, FASAE, CAE

Director, Public Policy Executive Director

ASAE: The Center for Association Leadership Institute for Credentialing Excellence

Phone: (202) 626-2722 Phone: (202) 367-1165

Email: jevans@asaecenter.org Email:droosendaal@credentialingexcellence.org
cc:

Rep. Sarah Fowler Arthur Rep. Roy Klopfenstein

rep99@ohiohouse.gov rep82@ohiohouse.gov
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